


 

  
The Brownfield Opportunity Area Program Determination of Conformance 
Application Form 

 
Applicability/Purpose:   This application should be used to request a Determination of Conformance from the Secretary 
of State for a project located on a real property site that is (1) enrolled in and subject to the remediation requirements of 
the Brownfield Cleanup Program (BCP) as determined by the Department of Environmental Conservation (DEC), and 
located within a designated Brownfield Opportunity Area (BOA) that has been designated by the Secretary. Eligible 
taxpayers of a real property site, or the agent(s) of an “eligible taxpayer”, must complete this application before applying to 
the New York State Department of Taxation and Finance to claim up to 5% increase of the tangible property tax credit for 
expenditures related to a qualified site pursuant to §21 of the New York State Tax Law.   
 
This application may be submitted at any time after DEC has issued a BCP Final Decision Document approving a 
Remedial Work Plan as described in section 375-3.8(g) of Title 6 of the Official Compilation of Codes, Rules and 
Regulations of the State of New York (6 NYCRR §375-3.8(g)) for the real property site proposed for development.  
 
Please do not complete this application if you wish to claim tax credits for expenditures related to these other components 
of the brownfield redevelopment tax credit:  (1) site preparation and cleanup tax credit component, and (2) on-site 
groundwater remediation tax credit component.  New York State Department of Taxation and Finance can provide more 
information on how to apply for these two tax credit components of the brownfield redevelopment tax credit. 
 
Section 1: Applicant/Requestor Information  

 
Is the Requestor the Property Owner?      YES or       NO  
 
Name of Requestor:  
 
Address:  
   
 
 
Phone:  
 
Email:   
 
Name and Contact Information of Authorized Representative (if different): 
 
 
 
 
Name and Contact Information of Property Owner (if different): 
 
 
 
 
 
Section 2:  Brownfield Cleanup Program (BCP) Application Information 
 
A. BCP Project Site Number:                                                                                                                                                .        
 
B. Date that the DEC executed the Brownfield Cleanup Agreement (BCA) for the project:                                                 .                                                                                                
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■

Elk Street Solar LLC

c/o BQ Energy Development, 400 Market Industrial Park, Suite 32

Wappingers Falls, NY 12590

814-217-9263

tim.ryan@bqenergy.com

Timothy Ryan (contact information above)

Elk Street Commerce Park, LLC, 4 Centre Dr., Orchard Park, NY 14217

Paul Neureuter (716) 289-6976, paul.r.neureuter@gmail.com

C915201D

October 2, 2017



 
The Brownfield Opportunity Area Program Determination of Conformance 
Application Form 
 
C. Provide date of the Final Decision Document:   
      (Attach Final Decision Document for the DEC BCP site per application instructions DOS-2015-INST.)                                                                                                                          
 
D.  Has DEC issued a Certificate of Completion (COC) for the BCP site? 
       YES (If yes, date of COC:                                                                                                              ) or        NO 
 
Section 3:  Property Information 
 
A. Proposed Project Name:   
 
B. Address/Location:  
 
     City/Town/Village and Zip:   
 
     Municipality(ies):   
  
     County(ies):   
 
C. Size of Site to be Developed (acres):  
 
D. Tax map information for all tax parcels included within the project boundaries. Attach required maps per the 

application instructions. 
 
 
 

 
 

Section 4: Brownfield Opportunity Area (BOA) Information 
 

A. Name of Designated BOA: 
 
B. Municipality or municipalities, including any county, in which the BOA is located. If more than one, list all. 

 
 
 
 
 
 
 
 
 
 

C. Is the proposed development located on a Strategic Site as described in the BOA Nomination document? 

            YES or           NO        If yes, list the page(s) in the BOA Nomination where this information is referenced:   

 
 

 Strategic Site Information BOA Nomination Page(s) 
1    
2   
3   
4   
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April 20, 2018

■ December 30, 2019

Elk Street Solar Project

503 Elk Street

Buffalo, NY 14210

City of Buffalo

Erie County

11

Portion of 503 Elk Street, Buffalo 14210, SBL# 123.13-1-2.111 (SWIS 140200) 

See attached tax map

Buffalo River Corridor Brownfield Opportunity Area

City of Buffalo

Erie County

■

Elk Street 105-112



The Brownfield Opportunity Area Program Determination of Conformance 
Application Form

Section 5: Project Information 

A. Project Narrative. Describe the proposed development, including location, uses and density, site layout and relationship of
development to surrounding uses. (Attach additional sheets if necessary.)

B. List of maps and documents attached to the application: (Refer to instructions DOS-2045-INST.)

Property base map 
Site plan 
Renderings 
Other (Describe:      ) 
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Elk Street Solar LLC proposes to build a 2.3 Megawatt photovoltaic solar energy generating project on an 11-acre leased portion 
of land (the "Site") along the Buffalo River at 503 Elk Street, Buffalo 14210. The Site for the solar facility was formerly part of an 
ExxonMobil tank farm, and is a portion of Operable Unit 3 ("OU3"), as designated in  Brownfield Cleanup Agreement No. 
C915201D. The Site owner, Elk Street Commerce Park, LLC, remediated OU3 and received a Certificate of Completion from 
NYSDEC on December 30, 2019. Note that a portion of OU3 (625 Elk Street) is owned by Buckeye Terminals, LLC; and another 
portion of OU3 (1 Babcock Street), is also owned by Elk Street Commerce Park, LLC. Elk Street Solar LLC is leasing only the 503 
Elk Street portion of OU3. 
 
The Site is now vacant industrial land, zoned Heavy Industry. Operable Unit 3 has very limited redevelopment potential for 
buildings or any other use requiring below-ground foundations, because the subsurface soil is capped with an impermeable 
membrane and a covering layer of gravel. No penetration of this cap is allowed. In addition, the Site has an active groundwater 
pumping network on top of the gravel. This network of pipes and other equipment can't be disturbed. See Exhibit 3 survey of 
Environmental Easement and Exhibit 4 aerial photograph. 
 
Elk Street Solar will construct a ground-mounted solar energy facility, using ballast block foundations and surface-mounted or 
above-ground electrical wiring. It is designed to leave access clearance around the above-ground groundwater pumping network. 
See Exhibit 5 rendering of typical ballast, rack and solar panel details. This type of ballast installation is specially designed to: (1) 
maintain the integrity of the cap; and (2) be easily removed from the site at the end of the project's useful life. 
 
Elk Street Solar LLC is an affiliate of BQ Energy Development, LLC ("BQED"). BQED is a renewable energy developer based in 
Wappingers Falls, NY, and specializes in solar energy projects on brownfields and closed landfills. The Elk Street Solar project is 
the eleventh Brownfield Cleanup site where BQED has developed a renewable energy project - the other ten are operational, 
including Steel Winds, Steel Sun, and Steel Sun 2 in Lackawanna (Erie County) and Solean, Solean West, and Homeridae in 
Olean (Cattaraugus County). BQED has also completed solar energy project on closed landfills in Putnam, Dutchess, Suffolk, and 
Ulster Counties  
 
There will be no public amenities provided on the site. Note, however, that the leased area is more than 50 feet away from the 
Buffalo River, leaving plenty of room for riverfront access. The solar project will interconnect with the local utility, National Grid, at 
an existing pole approximately 125 feet north of the east side of the site (see Exhibit 6 site plan drawing). 
 
Ground-mounted solar energy is a permitted use at the site under City of Buffalo's Green Code Unified Development Ordinance, 
and it is compatible with existing and potential industrial and commercial uses along Elk Street. There will be no new or 
rehabilitated structures or buildings erected on the site. The solar energy facility will be along the Buffalo River, with access from 
Babcock Street. It is at the back of the 503 Elk Street lot, some 800 feet from Elk Street. Further, since the leased area is on the 
north side of the Buffalo River and on the south side of the 503 Elk Street lot, it has unrestricted solar access, and is completely 
compatible with any future uses of the rest of the land parcel, regardless of the height of such uses.  

✔

✔

✔
See list of Exhibits



 
The Brownfield Opportunity Area Program Determination of Conformance 
Application Form 
 
 
Section 6. Project Conformance to Criteria  
 
A. How are the uses proposed for the site consistent with the vision statement, goals and objectives for 

revitalization as described in the BOA plan?  (Attached additional sheets if necessary.) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                                                                                                                                               .                                                                                                                                    
 
B. How are the density and configuration of the proposed development and associated buildings and 

structures consistent with the objectives, desired redevelopment, and priorities for investment as stated in  
the BOA plan?  (Attach additional sheets if necessary.) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                                                                                                                                             . 
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The Elk Street Solar project will be an inspiring addition to this formerly active industrial neighborhood. It is consistent with the 
City of Buffalo's "GreenCode" Unified Development Ordinance, which allows ground-mounted solar energy facilities as a 
permitted use in Heavy Industry zones. This project is consistent with the vision statement, goals and objectives for revitalization 
of the Elk Street Corridor Strategic Site as described in the BOA plan. The study area contains potential environmental hazards in 
the form of major oil storage facilities, hazardous waste sites, and brownfield properties such as this site. 
 
The 2008 Redevelopment Plan (the "Plan") illustrated in the BOA nomination document (see Exhibit 7) proposes that the Site be 
developed as "Restricted Access Green Space." The illustration shows green space, grass, trees, and a pond at the Site. 
Unfortunately, none of those features are compatible with the remedial design as specified in the NYSDEC Decision Document. 
The soil was grossly contaminated with petroleum, and the remedial design incorporates excavation, backfill, in-situ stabilization, 
hydraulic containment, groundwater extraction and treatment, and a cover system. Further, the Decision Document precludes any 
excavation at the Site, such as would be required for a pond. However, the Decision Document also sets out green remediation 
components, including a) reducing direct and indirect greenhouse gas and other emissions; b) increasing energy efficiency and 
minimizing use of non-renewable energy; conserving and efficiently managing resources and materials; and c) integrating the 
remedy with the end use where possible and encouraging green and sustainable re-development. Given the constraints of the 
brownfield cleanup, the Elk Street Solar renewable energy project is exactly consistent with the Plan. 
 
 
 
 

The Elk Street Solar project is exactly consistent with the objectives, desired redevelopment, and priorities for investment as 
stated in the BOA plan. It is a low-density, green use, located behind the prime development areas on the south side of  Elk 
Street indicated in the BOA plan to be Back Office and Commercial / Light Industrial. See Exhibit 8 land use base map. 
 
Electricity from the solar project will be made available to National Grid's commercial and residential customers in the area.



 
The Brownfield Opportunity Area Program Determination of Conformance 
Application Form 
 
 
C. Please explain whether zoning and other land use regulations are applicable to your proposed development and if such 

applicable zoning or other land use regulations are set forth or proposed in the related BOA Nomination(s).  How does 
the proposed development comply with the zoning and other land use regulations that were provided for or proposed in 
the BOA Nomination (if applicable)?  (Attach additional sheets if necessary.) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                                                                                                                                            . 
 
Section 7: Municipal Notification 
 
For each municipality receiving notification, provide contact information and date the application was sent.   
(Attach proof of delivery as per instructions DOS-2045-INST.) 

 
Municipality Mailing Address Date Application Sent 
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The City of Buffalo's "GreenCode" Unified Development Ordinance allows ground-mounted solar energy facilities as a 
permitted use in Heavy Industry zones. Under Section 6.1.1(H(2)(m) of the Ordinance (Principal Uses), "solar farms" (i.e. 
ground-mounted solar energy projects) are allowed by right, without a special use permit requiring approval. The 503 Elk Street 
parcel is zoned D-IH (Heavy Industry); thus, the Elk Street Solar project is thus allowed by right. See Exhibit 9 Excerpt from 
GreenCode and property card for 503 Elk Street showing D-IH zoning. 
 
No further review is required under the Local Waterfront Revitalization Plan as this is a Type 2 action under SEQR.

                  City of Buffalo            January 8, 2021

Erie County January 8, 2021           
Mark Rountree, Principal Planner 
Erie County Department of Environment & Planning 
95 Franklin St., Room 1064, Buffalo, NY 14202

Nadine Marrero, Director of Planning 
City of Buffalo, Planning Division 
65 Niagara Square, Room 920, Buffalo, NY 14202



 
The Brownfield Opportunity Area Program Determination of Conformance 
Application Form 
 
Statement of Certification and Signatures 
 
(By requestor who is an individual) 
 
I hereby affirm that information provided on this form and its attachments is true and complete to the best of my 
knowledge and belief. I am aware that any false statement made herein is punishable under law, which may include 
punishment as a Class A misdemeanor pursuant to section 210.45 of the Penal Law. 
 
 
Signature:    
 
 
Print Name:   
 
 
Date:   
 
 
 
(By a requestor other than an individual) 
 
I hereby affirm that I am                                                                                                                                                  (title)  
 
of                                                                                                                                                                                   (entity);   

that this application was prepared by me or under my supervision and direction.  I hereby affirm that information provided 
on this form and its attachments is true and complete to the best of my knowledge and belief. I am aware that any false 
statement made herein is punishable under law, which may include punishment as a Class A misdemeanor pursuant to 
Section 210.45 of the Penal Law. 
 
 
Signature:    
 
 
Print Name:   
 
 
Date:   
 
SUBMISSION INSTRUCTIONS 
Submit one (1) hard copy of this completed application form with original signatures and all required attachments.  In 
addition, transmit one (1) complete electronic copy of the completed application with all required attachments in Portable 
Document Format (PDF).  The hard copy documents, together with a thumb drive, compact disk (CD), or DVD containing 
the electronic PDF copy of the completed application, should be sent to: 
 
 
 

Honorable Rossana Rosado 
Secretary of State 

New York State Department of State 
One Commerce Plaza, 99 Washington Avenue 

Albany, NY 12231-0001 
Attn:  BOA Program 
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Director

Elk Street Solar LLC

Timothy M. Ryan

February 9, 2021



Brownfield Opportunity Area Program Determination of Conformance 
Application Form  
 
Elk Street Solar LLC Photovoltaic Solar System 
 
Site C915201D 
 
 
List of Exhibits 
 

Exhibit 1. Tax Map with site lease area 
Exhibit 2. Buffalo River Corridor Brownfield Opportunity Area Nomination 

Document, pages 105-112 (Elk Street Strategic Site) 
Exhibit 3. Environmental Easement Survey showing lease area 
Exhibit 4. Aerial photograph showing lease area 
Exhibit 5. Rendering: typical ballast, rack, and panel detail drawing  
Exhibit 6. Site Plan submitted to for interconnection, dated April 28, 2020 
Exhibit 7. Redevelopment Plan Map from BOA Nomination Document 
Exhibit 8. Land Use Base Map from BOA Nomination Document 
Exhibit 9. City of Buffalo GreenCode Section 6.1.1 H and 503 Elk Street 

Property Card showing D-IH zoning classification Heavy Industry 
Exhibit 10. Final Decision Document dated April 20, 2018 
 

Attachment 
 

• Proofs of Delivery to each municipality 
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6 STRATEGIC LOCATIONS 

Three strategic locations were identified within the BOA: 
Kelly Island, Ohio Street, and Elk Street. These were con-
sidered strategic due to a combination of factors including 
location, current land uses, proximity to transportation, 
environmental conditions, and redevelopment potential. 
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Kelly Island 

Ohio Street 

Elk Street 



LOCATIONS   105 

6.3  Elk Street 

The Elk Street Corridor was once the site of heavy indus-
try, but has been transitioning with the loss of employers 
such as Allied Chemical, Trico, Thompson Paper, and Ex-
xon Mobil. Today the study area’s location makes it attrac-
tive for commercial and light industrial redevelopment, as 
demand for space increases and areas such as Lakeside 
Commerce Park and RiverBend are built out. 

The original Elk Street Corridor Redevelopment Plan was 
completed in 2008 with input from a 15-member steering 
committee that included representatives from Honeywell, 
Exxon Mobil, National Grid, Empire State Development, 
the state DEC, Buffalo-Niagara Enterprise, Erie County 
Industrial Development Agency, and Buffalo Urban Develop-
ment Corporation. The committee identified opportunities
and constraints, and proposed a preferred redevelopment 
scenario based on assessment of the alternatives. This 
report serves to update the Redevelopment Plan 
based on current conditions and information. 

The boundaries employed were originally set for the 2008 
study, and include the I-190 to the north, the Buffalo River to 
the south, Bailey Avenue to the east, and a rail corridor to 
the west. The study area is located within and adjacent to 
areas that have recently been targeted for various planning 
activities, including the city’s Local Waterfront Revitalization 
Plan, and Brownfield Opportunity Area plans for South Buffalo 
and the Buffalo River Corridor.  

 

Existing Conditions 

The updated Elk Street Corridor Redevelopment Plan is 
based on a thorough understanding of the study area’s 
current conditions, and will identify land use trends, devel-
opment opportunities and constraints, and corridor im-
provements that will encourage private investment.  

The study area is adjacent to the Valley and Old First Ward 
neighborhoods. The First Ward was originally settled by 
Irish immigrants as completion of the Erie Canal and inven-
tion of the grain elevator transformed Buffalo into a shipping 
and industrial center. The Irish settled into dense working-
class neighborhoods along the Buffalo River.  

The Valley was settled in the 1870s as the First Ward was 
built out, forcing development and residents further east 
down present day Elk Street (then known as South Park 
Avenue) toward South Buffalo. Many of the original resi-

dents of the Valley came from the First Ward, and the 
shared churches and other community institutions rein-
forced the connection between the two neighborhoods. 
These similarities were further emphasized by geo-
graphic isolation of the First Ward and Valley from other city 
neighborhoods. Over time, many of the employers that ini-
tially drew residents to the Valley closed, leaving behind 
vacant and contaminated sites that required remediation. 

Land Use  According to current assessment data, the 
study area is comprised of 219 parcels and 265 acres of 
land. Vacant properties make up the largest land use within 
the study area, comprising 53 percent of parcels and 43 
percent of land area, the result of former industrial oper-
ations that have left the area. Clusters of vacant parcels 
are also present on the residential streets between Elk and 
the I-190. While vacant properties can present challenges 
for a neighborhood due to negative perceptions, they also 
provide the study area with its greatest opportunity for re-
development and rebranding. 

Residential properties comprise 21 percent of the parcels, 
but less than 2 percent of the land area due to their small 
size. Residential land uses are primarily located north of 
Elk Street along Walter Street, Maurice Street, Orlando 
Street, and Babcock Street. 

Commercial properties comprise 10 percent of the parcels, 
and almost 16 percent of the land area. These are generally 
located at primary intersections and along transportation 
routes such as Bailey Avenue and Seneca Street. Com-
mercial land uses generally consist of motor vehicle ser-
vices, storage, warehousing, and distribution facilities. 

Industrial properties account for 8 percent of the parcels, but 
at 35 percent make up the second largest land use. Indus-
trial activities within the study area are generally character-
ized as manufacturing and processing; and are located 
south of Elk Street abutting the Buffalo River, as well as in 
the northwest portion of the study area. 

The majority of property within the study area is privately 
owned, with the exception of small, publicly-owned areas 
associated with transportation rights-of-way or open spac-
es. While publicly-owned properties generally offer greater
opportunities for redevelopment, the corridor has large 
amounts of privately-owned vacant parcels, which offer re-
development opportunities that should be identified and 
coordinated with input from current property owners. 
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  Land Use 

Transportation  The study area’s historic industrial devel-
opment can be largely attributed to its transportation as-
sets. The study area is located in proximity to highway, rail, 
and waterways, which facilitated the shipment of raw mate-
rials and finished products to and from area industries. 

The area is bordered on the north by the I-190, a six-lane 
limited access highway that experiences approximately 
86,700 vehicles per day in the section adjacent to the Elk 
Street Corridor. This highway provides access to downtown 
and Canada to the west, and the New York State Thruway 
(I-90) to the east. 

Bailey Avenue borders the area to the east, and is a princi-
pal arterial that carries 16,000 to 19,000 vehicles per day. 
Seneca Street, located just north of the study area, is an 
east-west connector that averages 6,525 vehicles per day. 
South Park Avenue, located just south of the study area, is 
another east-west arterial that carries about 6,900 vehicles 

per day. This street also serves as the primary access route 
to RiverBend. The current traffic volumes within the study 
area are generally consistent with those noted in the 2008 
Redevelopment Plan. 

The study area is well served by existing rail, and there are 
also several underutilized or abandoned rail corridors with-
in the vicinity, which provides the opportunity to identify 
future land uses that may capitalize on these assets. 

An extensive rail network is located along the western 
boundary of the study area, which includes a major switch-
ing yard that is shared by CSX and Norfolk Southern. This 
yard services a major corridor that crosses the Buffalo Riv-
er via a single-track bridge west of South Park Avenue. 
The bridge acts as a bottleneck for rail transportation, as it 
can accommodate only one train at a time, which backs up 
other rail traffic until the bridge clears. 
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To the north of the bridge, Norfolk Southern has a number 
of lines that branch off, with one continuing to the Bison 
Intermodal Yard in Cheektowaga and another paralleling 
Route 400 through West Seneca. The CSX line continues 
further north and east to the Kenmore Yard in Tonawanda 
and the Frontier Yard in Cheektowaga, as well branching 
off to cross the International Railroad Bridge into Canada. 

Two short-line railroads have trackage rights and operate 
switching operations at the Buffalo Creek Yard. The South-
ern Buffalo Railroad operates 33 miles of track between the 
yard and Gowanda; while the Buffalo & Pittsburgh Railroad 
operates trains between the yard and Pittsburgh. 

There is railroad siding off the main line track that extends 
to the east into the study area, south of Elk Street, which 
provides rail access to area industries such as PVS Chemi-

cals. The railroad bed extends beyond the PVS Chemical 
property, although the rails have been abandoned and 
would require improvements to resume service. Another 
abandoned line bisects the eastern portion of the study 
area; while the right-of-way is partially intact, the bridge 
over the Buffalo River has been removed. This corridor 
remains the proposed location for the Tifft Street Arterial of 
the Southtowns Connector project. 

Infrastructure  The Buffalo Water Department serves the 
study area. A 48-inch transmission main runs along Perry 
Street from the northwestern boundary of the study area, 
then continues up to Elk Street, where it runs eastward to
Bailey Avenue. The main distribution feed for the area is a 
10-inch line that runs along Elk Street, which serves the 
majority of the study area.  

Transportation 
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The Buffalo Sewer Authority operates and maintains sani-
tary and storm sewers within the study area. Combined 
sewer flows are collected by a network of pipes ranging 
from 10- to 30-inches in diameter. This network directs flow 
to a 72-inch line that runs southerly along Babcock Street. 
At the intersection of Babcock and Prenatt, the line con-
nects into a permitted combined sewer overflow (CSO). 
Flow from the CSO is directed to the inceptor along Orlan-
do Street. During heavy rainfall events that produce high 
flow conditions, the CSO is relieved by a 6-foot by 6-foot 
concrete conduit that discharges directly to the Buffalo Riv-
er. A flap gate on the outlet pipe prevents back flow or in-
trusion into the pipe from the River. This gate is located 
along the southeastern corner of the PVS Chemical proper-
ty. 

The South Buffalo Pumping Station is located at the south-
east corner of the study area. This station pumps waste-
water from areas in South Buffalo to large diameter inter-
ceptor pipes that are tributary to the city’s South Intercep-
tor. Flows from the interceptor are carried to BSA’s 
wastewater treatment facility, which currently has excess 
capacity to service the study area. 

Natural gas service is provided by National Fuel. The main 
feed for the study area is a 24-inch high pressure line that 
runs along Perry Street eastward to Dole Street where it 
turns south. The line runs south along Dole Street to Elk 
Street, where it turns east and continues past Bailey Ave-
nue. Additional smaller lines of differing pressure branch 
out at various locations from the main high pressure line to 
service residential streets and surrounding industries. 

Electric service is provided by National Grid. The company 
has a 115kV substation located at the northwest corner of 
Elk and Dole. Power is distributed through both overhead 
and underground distribution lines. Residential areas have 
mostly overhead service, while the remaining industrial 
areas have a mix of both overhead and underground lines.  

Environmental conditions  The study area has historical-
ly been the location of heavy industrial operations, primarily 
located south of Elk Street along the Buffalo River, utilizing 
the waterway for the transport of goods and raw materials. 
I ndustries included petroleum refining, metal production, 
chemical manufacturing, and waste disposal. As these 

closed, many of the properties were left vacant or underuti-
lized, with legacy contamination. As a result, elevated con-
centrations of pollutants have been identified in the soil, 
groundwater and river sediment. 

South of Elk Street, a significant portion of the study area 
contains potential environmental hazards in the form of 
major oil storage facilities, hazardous waste sites, and 
brownfield properties. Buckeye Terminal is an active oil 
storage facility, and PVS Chemicals is classified as a 
chemical storage facility. Both of these operations increase 
the risk of soil and groundwater contamination. Other for-
mer industrial properties include Exxon-Mobil, Allied Chem-
ical, and Buffalo Color Corporation. 

The status of properties range from unknown contamina-
tion to those that have been investigated and remediated, 
or are undergoing long-term monitoring. Surface and sub-
surface contamination includes organic and inorganic con-
stituents which have been detected above the restricted 
industrial soil cleanup objectives (SCOs). Some of these 
areas have been addressed and no further action is re-
quired; while others remain to be remediated. 

Groundwater pumping systems are in place to address free
-phase petroleum contamination and other contamination 
identified within the corridor. This engineering control was 
enacted to remove contamination and prevent flow and 
discharge to the Buffalo River. Existing water 
quality data indicates that deep aquifer groundwater quality 
did not require remediation. Limited sampling of sub-slab 
vapors indicated low levels of volatile organic compounds. 

Although the majority of the study area is considered 
brownfield property, not all of it has been fully character-
ized. Absent known environmental contaminants on poten-
tial redevelopment properties, investigation will be required 
to identify and mitigate potential health hazards. Some 
areas may be subject to soil and fill management re-
strictions, residential use limitations, engineering controls, 
deed restrictions, or long-term monitoring requirements. 
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Redevelopment Scenario 

The 2008 Elk Street Corridor Redevelopment Plan proposed 
three redevelopment scenarios. These considered a variety 
of factors, including market opportunities, availability and 
condition of infrastructure and utilities, access to major
transportation routes, environmental conditions, current 
land uses and property conditions, and other planning level 
criteria.  

Infill identifies properties for new business development, 
including opportunities for back-office uses on larger vacant 
parcels located south of Elk. Riverfront access is proposed 
via a new street east of Babcock. Two small retail sites 
were proposed at the intersection of Elk and the new road-
way east of Babcock. New access roads were additionally 
proposed parallel to Elk and as an extension of Lee to im-
prove access to the Buffalo Color properties. 

Commercial/Industrial Park identifies 13 parcels for light 
industrial redevelopment. In this scenario, the foot of Bab-
cock is proposed as public space to provide access to the 
river and serve as an amenity for the industrial park. Future 
commercial and retail development is identified in areas 
along Bailey and the proposed Tifft Street arterial. Finally, 
residential uses located north of Elk would be transitioned 
to non-residential uses. 

Transportation Village capitalizes on the study area’s 
access to transportation infrastructure, particularly sites with 
rail and water access. In this scenario, a 37-acre site south 
of Elk is designated for large-scale distribution, while other 
properties were identified for back office and light industrial 
development opportunities. This development scenario 
proposes new roadways and repurposing of some existing 
paper roads located within the study area. 

2008 Redevelopment Plan 
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The three scenarios were presented to stakeholders, and 
a final redevelopment plan was prepared that incorporated 
elements from each scenario. Subsequent to this effort, 
the Buffalo Billion Plan was developed by the Western New 
York Regional Economic Development Council. The plan 
carefully evaluates the region’s assets and economic dy-
namics, which serve as the foundation for strategies to 
accelerate growth in manufacturing, the health/life scienc-
es, and tourism. The signature project is the High-Tech 
Manufacturing and Innovation Hub at RiverBend, which will 
be home to SolarCity. The RiverBend site, which is located 
across the Buffalo River from the study area, is a critical 
consideration for the Elk Street Corridor planning process 
due to its proximity and potential future demand. 

As a result of these changing conditions and recent invest-
ments, the BOA consultant team looked at potential revi-
sions to the 2008 Redevelopment Plan. Based on input 

from the steering committee, stakeholders, and the gen-
eral public, the updated scenario establishes the study 
area as a mix of industrial and commercial uses. 

Guided by the city’s Unified Development Ordinance, zon-
ing for the study area falls into four designations: D-C (flex 
commercial), D-IL (light industrial), D-IH (heavy industrial), 
and D-OG (open space). Most properties remain zoned for 
heavy industrial use, which reflects current and historic 
patterns and the limited potential for remediating these 
sites to accommodate more intensive uses. Light industrial 
uses are targeted for areas north of Elk Street, some of 
which are currently in residential use, but most of which are 
vacant. 

 

 

Zoning 

D-C 

D-IL 

D-IH 

D-OG 

D-ON 
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Elk, Babcock, and Lee streets would serve as primary 
access points for redevelopment sites. Reestablishing 
Babcock Street helps create an axis for the area, opens up 
large tracts of land south of Elk Street for redevelopment, 
reconnects the study area to residential neighborhoods 
that have been cut-off by I-190, and facilitates public ac-
cess to the Buffalo River. 

The conversion of Elk to two-way traffic between the I-190 
ramp and Bailey is also important. This one-way stretch 
negatively impacts accessibility to businesses in the area, 
as highway traffic that exits at Bailey cannot travel west on 
Elk. This results in circuitous routes that can be confusing 
and add travel time and distance. Finally, the preferred 
alternative preserves right-of-way so that the Southtowns 
Connector can be constructed if the need arises.   

Proposed redevelopment uses are envisioned to evolve 
over the long-term and to work in harmony with public 
realm improvements. As a result of its proximity to River-
Bend, the Elk Street Corridor has the potential to develop 
with complementary uses. The area surrounding the inter-
section of Elk and Babcock consists of parcels that are 
approximately 6 to 10 acres in size. Frontages along 
streets should be lined with buildings, with parking located 
at the interior of parcels and hidden from the public realm.   

Lands south of Elk are envisioned to be used for a mix of 
light and heavy industry, along with the continuing opera-
tion of legacy employers such as PVS Chemicals and 
Buckeye Terminal.  These uses will follow similar design 
standards, with buildings developed with zero setback and 
parking hidden within the interior of blocks.  This arrange-

Elk Street Site Plan 
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ment will provide a uniform fabric through the Elk Street 
Corridor, as well as promote good design standards that 
will help with its rebranding.   

A small area along Bailey north of Elk is designated as flex 
commercial. Traffic counts here may be high enough to 
eventually attract retail uses. Buildings should be devel-
oped with zero setbacks to encourage a pedestrian envi-
ronment. Any off-street parking should be located within 
the interior of blocks and hidden from the public realm.     

North of Elk Street between Honeywell and Austin Air, 
lands are designated for small-scale, light industrial uses 
such as small tool and die operations, warehousing, and 
distribution. The existing residential neighborhood has 
been designated to allow a long-term transition to light 
industrial uses. 

A small waterfront park is provided at the foot of Babcock 
Street. The park link up with waterfront trails that circulate 
through the study area.  In line with Babcock Street, a pe-
destrian and bicycle bridge could be constructed to pro-
vide access to the RiverBend site.  The ultimate ownership 
of this parkland must be determined to ensure proper long-
term maintenance and protection of the area.  

Immediately east of the proposed park is additional open 
space that would have restricted access and be designat-
ed primarily for stormwater retention, remediation facilities 
for Exxon-Mobil, and ecological restoration. Public open 
space along the river is also provided at the far eastern 
and western edges of the designated study area – around 
the perimeter of the BSA lands on Bailey and on the reme-
diated Red Jacket peninsula, known as Area D. 

Elk Street Conceptual Rendering 
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camiros

Code Studio,

Fisher Associates, and

The Urban Design Project

with:
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DECEMBER 2016

CHAPTER 496, UNIFIED DEVELOPMENT ORDINANCE  |  CITY OF BUFFALO USES | 6-1 

Article 6. Uses

6.1 Principal Uses ..........................................6-2
6.1.1 General 6-2

6.1.2 Residential 6-6

6.1.3 Civic Uses 6-7

6.1.4 Lodging 6-8

6.1.5 Retail and Service 6-8

6.1.6 Employment 6-15

6.1.7 Agriculture 6-17

6.1.8 Transportation 6-18

6.1.9 Infrastructure 6-19

6.2 Accessory Uses .....................................6-23
6.2.1 General 6-23

6.2.2 Accessory Structures and Uses  6-23

6.3 Temporary Uses .....................................6-32
6.3.1 General 6-32

6.3.2 Temporary Uses, Permit Required 6-32

6.3.3 Temporary Uses, Permit Not Required 6-33



DECEMBER 2016

CHAPTER 496, UNIFIED DEVELOPMENT ORDINANCE  |  CITY OF BUFFALO USES | 6-3 

G. Delaware Avenue and North Street Exceptions. 
The use of a property as a residential care facility, 
lodge/private club, funeral services facility, 
medical clinic, or professional office is allowed 
by right on any parcel which abuts North Street, 
between Main Street and Symphony Circle, and 
Delaware Avenue, between North Street and 
Gates Circle, irrespective of the limitations of 
Table 6A: Principal Uses. 

H. Industrial/Non-Industrial Land Use Compatibility

1. This section is intended to ensure a wide 
range of industrial land uses, encourage 
employment opportunities, limit the 
encroachment of incompatible uses into 
areas adjacent to lands zoned for heavy 
industrial use, and protect other uses from 
the impacts and hazards which could result 
if such uses were established near areas 
zoned for heavy industrial use.

2. Any use that occupies any portion of a parcel 
that is located within 500 feet of a D-IH zone 
and that is not listed below, but is otherwise 
allowed by right or with a special use permit 
per Table 6A, requires a special use permit 
subject to the additional approval criteria of 
this section.

a. Dwelling, caretaker.

b. Public safety facility.

c. Vehicle repair, major.

d. Industrial, artisan, light, and heavy.

e. Recycling facility.

f. Research/laboratory facility.

g. Storage yard.

h. Warehouse/distribution.

i. Freight terminal.

j. Railway facilities.

k. Truck stop.

l. District energy system.

m. Solar farm.

n. Utilities and services, major and minor.

o. Wind farm.

p. Wireless communications.

3. A special use permit for a project which 
includes a use other than those uses listed 
above, may be granted only where the use 
is found to be consistent with the general 
criteria of Section 11.3.3 and the following 
additional criteria:

a. The proposed use will avoid, minimize, 
or offset any potential adverse impact 
upon, or conflict with the operations of, 
adjacent industrial uses.

b. The proposed use will not reasonably be 
expected to increase the risk or danger 
to life or property due to the proximity to 
adjacent industrial uses.

c. The proposed use will be screened and 
buffered, where necessary, to mitigate 
against any potential impact upon site 
users due to the proximity of adjacent 
industrial uses, including, but not limited 
to, noise, heat, glare, dust, smoke, 
fumes, odors, and vibration.

d. The proposed use will be served by, 
or provide, safe and adequate access 
to and within the site for pedestrians, 
cyclists, transit riders, the mobility 
impaired, and motorists.

e. The proposed use be will established, 
maintained, and operated so as to avoid, 
minimize, or offset any potential conflicts 
with adjacent industrial uses due to 
traffic congestion, dangerous traffic 
movements, or interference with the safe 
and efficient movement of freight.

I. All uses must meet any applicable federal, state, 
and local requirements, including, but not limited 
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Property: 503 ELK, Buffalo, 14210 
SWIS: 140200 SBL: 123.13-1-2.111 

 

Assessment
Total $264,600.00

Total Land $264,600.00

County Taxable (Erie) $264,600.00

Town Taxable $264,600.00

School Taxable $264,600.00

Village Taxable $0.00

Equalization Rate 88.5%

Level of Assessment 88.5%

Full Market Value $298,983.05

Structure

Site 1
of 1

Building
1 of 0

Section
1 of 0

Boeck # - Description -

Construction Quality

Gross Floor Area

Number of Stories

Story Height

Year Built / Effective Year Built /

Condition -

Building Perimeter

Basement Perimeter

Basement SQFT

Number of Elevators

Air Conditioning %

Sprinkler %

Property Description
Type Vacant Land

Use 340 - Vacant indus

Ownership Code -

Zoning D-IH

Road Type -

Water Supply 3 - Comm/public

Utilities 4 - Gas & elec

School District Buffalo School - 140200

Neighborhood Code 8300

Census Tract

Council

Last Property Sale
Sale Date 6/14/2018 8:50:45 AM

Sale Price $350,000.00

Useable Sale YES

Arms Length YES

Prior Owner Name ExxonMobil Oil Corporation,

Deed Book 11330

Deed Page 6069

Deed Date 6/18/2018

Improvements

Site # Description Quantity Condition Year Built SQFT Dimensions

No Improvements

Land

Site # Land Type Acres Front Depth SQFT Soil Rating
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1 01   -  Primary 33.49 0 0 1458824 Land: 1   Rating:  

Owner Information

Owner Name Address 1 Address 2 Unit Name Unit Number City/State/Zip

Elk Street Commerce Park LLC, 4 Centre Dr Orchard Park NY 14127

Exemptions

Code Description Amount Exemption % Start Year End Year

No Exemptions

Special Districts

Code Description Type Primary Units Secondary Units Amount

SEWER - Sewer A 0 0 $264,600.00



April 20, 2018 

Mr. Paul Neureuter 
Elk Street Commerce Park, LLC/The Krog Group 
4 Centre Drive 
Orchard Park, New York 14127 

RE: ExxonMobil Former Buffalo Refinery OU-3 Site 
Site ID No. C915201D, City of Buffalo, Erie County 
Remedial Alternative Analysis & Decision Document 

Dear Mr. Neureuter: 

The New York State Department of Environmental Conservation (Department) and the 
New York State Department of Health (NYSDOH) have reviewed the Remedial Investigation – 
Alternative Analysis Report (RI-AAR) for the ExxonMobil Former Buffalo Refinery OU-3 Site 
dated April 2018.  The RI-AAR is hereby approved.  Please ensure that a copy of the approved 
RI-AAR is placed in the document repository. 

Enclosed is a copy of the Department's Decision Document for the site.  The remedy is 
to be implemented in accordance with this Decision Document.  Please ensure that a copy of 
the Decision Document is placed in the document repository. 

Please contact the Department’s Project Manager, Eugene Melnyk, P.E., at 716-851-
7220 or eugene.melnyk@dec.ny.gov at your earliest convenience to discuss next steps.  Please 
recall the Department requires seven days’ notice prior to the start of field work. 

Sincerely, 

Michael J. Cruden, P.E. 
Director 
Remedial Bureau E 
Division of Environmental Remediation 

Enclosure  
ec: M. Ryan - NYSDEC 

C. Staniszewski/E. Melnyk/J. Dougherty – Region 9, NYSDEC 
K. Anders/C. Bethoney/R. Jones - NYSDOH  
E. Zinkewicz – ExxonMobil Environmental; elizabeth.e.zinkevicz@exxonmobil.com 
P. Pontoriero – Wood PC; pat.pontoriero@woodplc.com  
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DECLARATION STATEMENT - DECISION DOCUMENT 
 
 

ExxonMobil Oil Former Buffalo Terminal OU-3 
Brownfield Cleanup Program 

Buffalo, Erie County 
Site No. C915201D  

April 2018 
 

Statement of Purpose and Basis 
 
This document presents the remedy for the ExxonMobil Oil Former Buffalo Terminal OU-3 site, 
a brownfield cleanup site.  The remedial program was chosen in accordance with the New York 
State Environmental Conservation Law and Title 6 of the Official Compilation of Codes, Rules 
and Regulations of the State of New York (6 NYCRR) Part 375. 
 
This decision is based on the Administrative Record of the New York State Department of 
Environmental Conservation (the Department) for the ExxonMobil Oil Former Buffalo Terminal 
OU-3 site and the public's input to the proposed remedy presented by the Department. 
 
Description of Selected Remedy 
 
The elements of the selected remedy are as follows: 
 
1.  REMEDIAL DESIGN 
A remedial design program will be implemented to provide the details necessary for the 
construction, operation, maintenance, and monitoring of the remediation program.  Green 
remediation principles and techniques will be implemented to the extent feasible in the design, 
implementation, and site management of the remedy as per DER-31.  The major green 
remediation components are as follows: 

• Considering the environmental impacts of treatment technologies and remedy 
stewardship over the long term;  

• Reducing direct and indirect greenhouse gas and other emissions; 
• Increasing energy efficiency and minimizing use of non-renewable energy;  
• Conserving and efficiently managing resources and materials; 
• Reducing waste, increasing recycling and increasing reuse of materials which would 

otherwise be considered a waste;  
• Maximizing habitat value and creating habitat when possible;  
• Fostering green and healthy communities and working landscapes which balance 

ecological, economic and social goals; and  
• Integrating the remedy with the end use where possible and encouraging green and 

sustainable re-development. 
 
2. DEMOLITION 
Demolition of a former pump house structure and abandoned aboveground process piping in 
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specific areas of OU-3 that were not previously removed.  The pipe will be removed, drained of 
contents and removed from the site for either proper disposal or recycling.  Also, unnecessary 
above ground protrusions, and abandoned tank and structure foundations encountered during site 
preparation will be removed and processed during the execution of the site preparation phase.  
The existing well point system and appurtenances will also be removed.  Concrete materials 
which can’t be beneficially reused on site will be taken off-site for proper disposal in order to 
implement the remedy. 
 
3.  EXCAVATION 
Excavation and off-site disposal of contaminant source areas, including: 

x concentrated solid or semi-solid hazardous substances per 6 NYCRR Part 375-1.2(au)(1). 
Specifically, this applies to a limited shallow excavation outside the proposed hydraulic 
containment barrier (see discussion below) on the western end of OU-3.  Approximately 
100 cubic yards of contaminated soil that potentially exceeds hazardous waste criteria 
will be removed from the site for offsite disposal.    

 
4.  BACKFILL 
On-site soil which does not exceed the above excavation criteria, or is considered grossly 
contaminated soil, as defined in 6 NYCRR Part 375-1.2(u), may be used below the cover system 
described in remedy element 8 to backfill the excavation.  

Clean fill meeting the requirements of 6 NYCRR Part 375-6.7(d) for commercial use will be 
brought in to complete backfilling of the excavation, as necessary, and establish the designed 
grades at the site. 

The site will be re-graded to accommodate installation of a cover system as described in remedy 
element 8. 
 
5.  IN-SITU STABILIZATION 
In-situ stabilization (ISS) will be implemented on soil grossly contaminated with petroleum, as 
defined in 6 NYCRR Part 375 1.2(u), in a limited area near the western end of OU-3 that is 
situated outside the proposed hydraulic containment remedy discussed remedial element 6. ISS is 
a process that uses a stabilizing agent which chemically changes contamination to make it less soluble. 
The contaminated soil will be mixed in place with stabilizing agents, such as Portland cement, 
using an excavator or augers.  The stabilized soil will then be covered with a cover system as 
described in remedial element 8 to prevent direct exposure.  This treatment changes/reduces the 
gross characteristics of the petroleum contaminated soil (i.e., odors, sheen, photoionization 
detector readings, etc.) and eliminate the matrix as a source of groundwater contamination. 
 
6.  HYDRAULIC CONTAINMENT 
Hydraulic containment of groundwater and petroleum non-aqueous phase liquid (NAPL) to 
minimize groundwater migration from the site will be accomplished by installing interconnected 
vertical groundwater barriers.  Cement bentonite slurry walls will be installed along the eastern 
and western borders of the site with a sealed steel bulkhead wall facing the Buffalo River.  The 
cement bentonite slurry walls will extend a minimum of three feet into the low permeability clay 
layer that underlies the site, and the steel bulkhead will extend down to bedrock below the low 
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permeability clay layer at the site. The western cement bentonite slurry wall will tie into the 
stabilized soil at the perimeter of OU-2 East (BCP Site C915201B) which extends into the low 
permeability clay layer along the up-gradient areas of the site. The eastern cement bentonite 
slurry wall will tie into the soil bentonite slurry wall installed along the western end of OU-4 
(BCP Site C915201E).  The cement bentonite slurry will be a minimum of two feet wide and will 
achieve an effective hydraulic conductivity of 1x10-7 centimeters/second (cm/sec).  Due to 
constructability issues, a small section of the cement bentonite wall will be constructed by jet 
grouting and will achieve an effective hydraulic conductivity of 1x10-6 cm/sec.  The sealed steel 
bulkhead will be constructed with interlocking steel sheet piles and steel king piles.  The 
interlocking joints between the steel piles will be sealed with an interlock sealant. 
 
7.  GROUNDWATER EXTRACTION AND TREATMENT 
The existing well point system installed along the Buffalo River for groundwater extraction will 
be decommissioned and a new groundwater extraction system will be implemented for continued 
removal of petroleum NAPL in groundwater and to maintain a hydraulic gradient into the 
containment system.  The groundwater extraction system will operate in conjunction with the 
hydraulic control barrier system discussed in Paragraph 6 to prevent the off-site migration of 
contaminants.  The groundwater extraction system will consist of six new groundwater 
extraction wells.  The extraction wells will be designed and installed so that the capture zone is 
sufficient to cover the areal and vertical extent of the site that contains separate phase petroleum 
adjacent to the Buffalo River and maintain an inward gradient within the hydraulic containment 
area.  The extraction system will create a depression in the water table so that contaminated 
groundwater and separate phase petroleum is directed toward the extraction wells within the 
plume area. 
 
The extracted groundwater will be processed through the existing groundwater treatment system 
at the site to remove petroleum NAPL and treat contaminated groundwater by oil/water 
separation and air sparging to strip away contaminants from the water.  The groundwater will be 
discharged to the local publicly owned treatment works. The exhaust air is treated using 
activated carbon technology.  
 
The operation of the components of the remedy will continue until the remedial objectives have 
been achieved, or until the Department determines that continued operation is technically 
impracticable or not feasible. 
 
8.  COVER SYSTEM 
A site cover will be required to allow for commercial and industrial use of the site in areas where 
the upper one foot of exposed surface soil will exceed the applicable soil cleanup objectives 
(SCOs).  Where a soil cover is to be used it will be a minimum of one foot of soil placed over a 
demarcation layer, with the upper six inches of soil of sufficient quality to maintain a vegetative 
layer.  Soil cover material, including any fill material brought to the site, will meet the SCOs for 
cover material for the use of the site as set forth in 6 NYCRR Part 375-6.7(d).  Substitution of 
other materials and components may be allowed where such components already exist or are a 
component of the tangible property to be placed as part of site redevelopment.  Such components 
may include, but are not necessarily limited to: pavement, concrete, paved surface parking areas, 
sidewalks, building foundations and building slabs. 
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Further, to reduce the infiltration of precipitation and thus limit the volume of groundwater 
requiring extraction and treatment, a low permeability cover will be required within the hydraulic 
containment area of OU-3 discussed in paragraph 7.  This will be accomplished by installing low 
permeability covers consisting of either new pavement, rehabilitated pavement or low permeable 
geosynthetic liners covered with the required minimum 1-foot of cover soil. 
 
9.  ENGINEERING AND INSTITUTIONAL CONTROLS 
Imposition of an institutional control in the form of an environmental easement and a Site 
Management Plan, as described below, will be required. The remedy will achieve a Track 4 
commercial cleanup at a minimum and will include an environmental easement and site 
management plan as described below. 
 
Institutional Control 
Imposition of an institutional control in the form of an environmental easement for the controlled 
property which will: 
 

• requires the remedial party or site owner to complete and submit to the Department a 
periodic certification of institutional and engineering controls in accordance with Part 
375-1.8 (h)(3);  

• allow the use and development of the controlled property for commercial and industrial 
uses as defined by Part 375-1.8(g), although land use is subject to local zoning laws;  

• restricts the use of groundwater as a source of potable or process water, without 
necessary water quality treatment as determined by the NYSDOH or County DOH; and  

• requires compliance with the Department approved Site Management Plan. 
  
10. SITE MANAGEMENT PLAN 
A Site Management Plan, which includes the following: 

a. an Institutional and Engineering Control Plan that identifies all use restrictions and 
engineering controls for the site and details the steps and media-specific requirements 
necessary to ensure the following institutional and/or engineering controls remain in place 
and effective: 
 

Institutional Controls:  The environmental easement discussed in Paragraph 9 above. 
 
Engineering Controls: The hydraulic containment system discussed in Paragraph 6, the 
groundwater extraction system discussed in Paragraph 7 and the site cover discussed in 
Paragraph 8. 
 
This plan includes, but may not be limited to:  

• an Excavation Plan which details the provisions for management of future excavations 
in areas of remaining contamination; 

• descriptions of the provisions of the environmental easement including any land use 
and groundwater use restrictions;  

• a provision for evaluation of the potential for soil vapor intrusion for any existing and 
new buildings on the site, including provision for implementing actions recommended 
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to address exposures related to soil vapor intrusion; 
• provisions for the management and inspection of the identified engineering controls; 
• a provision that should an existing or future building or building foundation be 

demolished in the future, a cover system consistent with that described in Paragraph 8 
above will be placed in any areas where the upper one foot of exposed surface soil 
exceed the applicable SCOs; 

• provisions for the management and inspection of the identified engineering controls; 
• maintaining site access controls and Department notification; and 
• the steps necessary for the periodic reviews and certification of the institutional and/or 

engineering controls. 
b. a Monitoring Plan to assess the performance and effectiveness of the remedy. The plan 

includes, but may not be limited to: 
• monitoring of groundwater to assess the performance and effectiveness of the remedy; 

and 
• a schedule of monitoring and frequency of submittals to the Department, and 
• monitoring for vapor intrusion for any buildings on the site, as may be required by the 

Institutional and Engineering Control Plan discussed above. 
c. an Operation and Maintenance (O&M) Plan to ensure continued operation, maintenance, 

optimization, monitoring, inspection, and reporting of any mechanical or physical 
components of the remedy. The plan includes, but is not limited to:  
x procedures for operating and maintaining the remedy; 
x compliance monitoring of treatment systems to ensure proper O&M as well as providing the 

data for any necessary permit or permit equivalent reporting; 
x maintaining site access controls and Department notification; and 
x providing the Department access to the site and O&M records. 

 
Declaration 
 
The remedy conforms with promulgated standards and criteria that are directly applicable, or that 
are relevant and appropriate and takes into consideration Department guidance, as appropriate.  
The remedy is protective of public health and the environment. 
 
 
 
 
 
 
 
____________________________________    ____________________________________ 
Date          Michael Cruden, Director 
          Remedial Bureau E 
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DECISION DOCUMENT 
 

ExxonMobil Oil Former Buffalo Terminal OU-3 
Buffalo, Erie County 
Site No. C915201D 

April 2018 
 

 
 
SECTION 1:  SUMMARY AND PURPOSE 
 
The New York State Department of Environmental Conservation (the Department), in 
consultation with the New York State Department of Health (NYSDOH), has selected a remedy 
for the above referenced site. The disposal of contaminants at the site has resulted in threats to 
public health and the environment that would be addressed by the remedy.  The disposal or 
release of contaminants at this site, as more fully described in this document, has contaminated 
various environmental media.  Contaminants include hazardous waste and/or petroleum. 
 
The New York State Brownfield Cleanup Program (BCP) is a voluntary program. The goal of 
the BCP is to enhance private-sector cleanups of brownfields and to reduce development 
pressure on "greenfields."  A brownfield site is real property, the redevelopment or reuse of 
which may be complicated by the presence or potential presence of a contaminant. 
 
The Department has issued this document in accordance with the requirements of New York 
State Environmental Conservation Law and 6 NYCRR Part 375.  This document is a summary of 
the information that can be found in the site-related reports and documents. 
 
SECTION 2:  CITIZEN PARTICIPATION 
 
The Department seeks input from the community on all remedies.  A public comment period was 
held, during which the public was encouraged to submit comment on the proposed remedy.  All 
comments on the remedy received during the comment period were considered by the 
Department in selecting a remedy for the site.  Site-related reports and documents were made 
available for review by the public at the following document repositories: 
 
 Valley Community Center 
 93 Leddy Street 
 Buffalo, NY  14210      
 Phone: 716-823-4707  
 
 Buffalo and Erie County Public Library 
 1 Lafayette Square 
 Buffalo, NY  14203      
 Phone: 716-858-8900  
 



 

DECISION DOCUMENT April 2018 
ExxonMobil Oil Former Buffalo Terminal OU-3, Site No. C915201D Page 7 

Receive Site Citizen Participation Information By Email 
 
Please note that the Department's Division of Environmental Remediation (DER) is "going 
paperless" relative to citizen participation information.  The ultimate goal is to distribute citizen 
participation information about contaminated sites electronically by way of county email 
listservs.  Information will be distributed for all sites that are being investigated and cleaned up 
in a particular county under the State Superfund Program, Environmental Restoration Program, 
Brownfield Cleanup Program, Voluntary Cleanup Program, and Resource Conservation and 
Recovery Act Program.  We encourage the public to sign up for one or more county listservs at 
http://www.dec.ny.gov/chemical/61092.html 
 
SECTION 3:  SITE DESCRIPTION AND HISTORY 
 
Location: 
The site is located in an urban area off of Elk Street in the City of Buffalo. The site is bordered 
on the north by Prenatt Street (a paper street) and mostly vacant property (ExxonMobil Operable 
Unit (OU)-2 East and OU-2 West); on the east by a commercial business and major oil storage 
facility (ExxonMobil OU-4 eastern tank yard area); and on the west by a chemical manufacturing 
plan and south by the Buffalo River. 
 
Site Features:  
This site is located within the footprint of a larger former ExxonMobil petroleum refining 
facility.  The larger former refinery and storage facility (previously defined as BCP site 
C915201) was segregated into five smaller individual BCP sites/operable units (OUs) for 
remediation and redevelopment purposes.  An operable unit represents a portion of a remedial 
program for a site that for technical or administrative reasons can be addressed separately to 
investigate, eliminate or mitigate a release, threat of release or exposure pathway resulting from 
the site contamination.  The five BCP sites include: OU-1 (BCP Site 915201), OU-2 East (BCP 
Site C915201B), OU-2 West (BCP Site 915201C), OU-3 (BCP Site C915201D) and OU-4 (BCP 
Site C915201E).  The OU-3 site, the subject of this Decision Document, is 34.3 acres in size and 
is comprised of three separate parcels owned by differing entities as follows: 

x a 16.7 acre parcel owned by Buckeye Terminal Inc. that contains a major oil storage 
facility (MOSF) and petroleum distribution terminal. This parcel occupies the eastern end 
of the site. The MOSF includes multiple large above ground petroleum storage tanks; 

x a 10.9 acre mostly vacant parcel retained by ExxonMobil in the central area of the site 
that contains a small building for the existing groundwater treatment system; and 

x a 6.8 acre parcel on the western end of the site owned by a construction company that 
contains an occupied building (Bldg. 135) for office use and storage, and a yard area for 
equipment and material storage.  

 
The ground surface is relatively flat.  An inactive northeasterly-trending railroad right-of-way 
separates Buckeye's eastern tank yard area (OU-4) from the OU-3.  The area bordering the 
Buffalo River was improved with a wood and concrete bulkhead for marine commercial access 
to the river.  A well point system (WPS) is situated near the river bulkhead to intercept and 
collect separate phase petroleum from the site.  
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Current Zoning and Land Use:  
The entire site is currently zoned industrial and is generally surrounded by a mixture of industrial 
and commercial properties. There are a few isolated residential parcels located north of Elk 
Street. 
 
Past Use of the Site:  
The site is a portion of a larger former petroleum refinery facility. Since the 1880s, the site has 
been used for petroleum refining and storage. Refining operations terminated in the 1980s.  
Former refinery, lubricant production and terminal activities have impacted this site. 
 
Site Geology and Hydrogeology: 
Three unconsolidated deposits exist throughout the majority of the site including a fill layer 
(cinders, ash, slag, sand, brick, concrete, etc.) ranging in thickness from 5 to 10 feet, underlain by 
an alluvial deposit layer consisting of silt, sands, gravel and clay 5 to 20 feet in thickness, and a 
glacio-lacustrine clay layer that acts as a confining layer. Depth to clay is approximately 10 to 20 
feet below ground surface. 
 
Groundwater is approximately 3 to 20 feet below ground surface and generally flows southwest 
toward the Buffalo River. Groundwater gradient is influenced to a limited degree by the WPS. 
 
A site location map is attached as Figures 1 and 2. 
 
SECTION 4:  LAND USE AND PHYSICAL SETTING 
 
The Department may consider the current, intended, and reasonably anticipated future land use 
of the site and its surroundings when evaluating a remedy for soil remediation. For this site, 
alternatives that restrict the use of the site to commercial use (which allows for industrial use) as 
described in Part 375-1.8(g) were evaluated in addition to an alternative which would allow for 
unrestricted use of the site. 
 
A comparison of the results of the Remedial Investigation (RI) to the appropriate standards, 
criteria and guidance values (SCGs) for the identified land use and the unrestricted use SCGs for 
the site contaminants is available in the RI Report. 
 
SECTION 5:  ENFORCEMENT STATUS 
 
The Applicants under the Brownfield Cleanup Agreement is a Volunteer.  The Applicant does 
not have an obligation to address off-site contamination. However, the Department has 
determined that this site does not pose a significant threat to public health or the environment; 
accordingly, no enforcement actions are necessary.  The only potential off-site impacts are being 
investigated and remediated, if necessary, under NYSDEC Spill No. 1705188; accordingly, 
enforcement actions are not necessary. 
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SECTION 6:  SITE CONTAMINATION 
 
6.1: Summary of the Remedial Investigation 
 
A remedial investigation (RI) serves as the mechanism for collecting data to: 
 

• characterize site conditions; 
• determine the nature of the contamination; and 
• assess risk to human health and the environment. 

 
The RI is intended to identify the nature (or type) of contamination which may be present at a 
site and the extent of that contamination in the environment on the site, or leaving the site.  The 
RI reports on data gathered to determine if the soil, groundwater, soil vapor, indoor air, surface 
water or sediments may have been contaminated.  Monitoring wells are installed to assess 
groundwater and soil borings or test pits are installed to sample soil and/or waste(s) identified.  If 
other natural resources are present, such as surface water bodies or wetlands, the water and 
sediment may be sampled as well.  Based on the presence of contaminants in soil and 
groundwater, soil vapor will also be sampled for the presence of contamination.  Data collected 
in the RI influence the development of remedial alternatives.  The RI report is available for 
review in the site document repository and the results are summarized in section 6.3. 
 
The analytical data collected on this site includes data for: 
 
 - air 
 - groundwater 
 - soil 
 - soil vapor 
 - crawl space air 
 
6.1.1: Standards, Criteria, and Guidance (SCGs) 
 
The remedy must conform to promulgated standards and criteria that are directly applicable or 
that are relevant and appropriate.  The selection of a remedy must also take into consideration 
guidance, as appropriate. Standards, Criteria and Guidance are hereafter called SCGs. 
 
To determine whether the contaminants identified in various media are present at levels of 
concern, the data from the RI were compared to media-specific SCGs.  The Department has 
developed SCGs for groundwater, surface water, sediments, and soil.  The NYSDOH has 
developed SCGs for drinking water and soil vapor intrusion.  For a full listing of all SCGs see: 
http://www.dec.ny.gov/regulations/61794.html 
 
6.1.2: RI Results 
 
The data have identified contaminants of concern. A "contaminant of concern" is a contaminant 
that is sufficiently present in frequency and concentration in the environment to require 
evaluation for remedial action.  Not all contaminants identified on the property are contaminants 
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of concern.  The nature and extent of contamination and environmental media requiring action 
are summarized below.  Additionally, the RI Report contains a full discussion of the data. The 
contaminants of concern identified at this site are: 
 
 petroleum products 
 1,2,4-trimethylbenzene 

1,3,5-trimethylbenzene 
benzene 
ethylbenzene 
toluene 

 xylene (mixed) 
 isopropylbenzene 
 n-propylbenzene 
 benzo(a)anthracene 
 benzo(a)pyrene 
 benzo(b)fluoranthene 
 dibenz[a,h]anthracene 
 indeno(1,2,3-CD) pyrene 

cadmium 
lead 
mercury 
arsenic 
chrysene 
pyrene 
barium 
fluorene 
naphthalene 
phenanthrene 
anthracene 
fluoranthene 
benzo[k]fluoranthene 
chromium 

The contaminants of concern exceed the applicable SCGs for: 
 
 - groundwater 
 - soil 
 
6.2: Interim Remedial Measures 
 
An interim remedial measure (IRM) is conducted at a site when a source of contamination or 
exposure pathway can be effectively addressed before issuance of the Decision Document. 
 
There were no IRMs performed at this site during the RI. 
 
6.3: Summary of Environmental Assessment 
 
This section summarizes the assessment of existing and potential future environmental impacts 
presented by the site.  Environmental impacts may include existing and potential future exposure 
pathways to fish and wildlife receptors, wetlands, groundwater resources, and surface water.  
The RI report presents a detailed discussion of any existing and potential impacts from the site to 
fish and wildlife receptors. 
 
The primary sources of contamination in OU-3 are the historical petroleum refining, storage and 
distribution operations that have taken place across the majority of the site since the late 1800s.  
Volatile organic compounds (VOCs), semi-volatile organic compounds (SVOCs), and metals are 
present in the soil at shallow and deep intervals, often exceeding one or more of the criteria 
across OU-3.   
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Due to common historic operation and ownership of adjoining areas, the OU-2 East (C915201B), 
OU-2 West (C915201C) and OU-4 (C915201E) sites have similar petroleum contaminants in 
soil and groundwater.  These areas are being evaluated and remediated under respective site 
brownfield remediation programs. 
 
SOIL: 
Petroleum Impacted Soil: Petroleum impacted soil is widespread throughout OU-3.  Black 
staining, petroleum odor, and elevated PID readings were observed in multiple soil borings from 
grade to the bottom of the boring in OU-3 during previous investigations.  The petroleum 
contaminated soil in these areas meets the definition of grossly contaminated media.   
 
Surface/Near Surface Soil:   
The surface (0-0.5 feet) and near surface (0.5-2 feet) soil/fill interval was sampled for metals, 
VOCs, SVOCs, polychlorinated biphenyls (PCBs) and pesticides/herbicides.   
 
VOC exceedances for commercial use soil cleanup objectives (CSCOs) in the surface soil 
interval occurred at one sample location only for 1,2,4-trimethylbenzene (400 milligrams per 
kilogram or parts per million (ppm)/190 ppm CSCO).  VOC CSCO exceedances in the near 
surface soil interval include: 1,2,4-trimethylbenzene (up to 1,200 ppm/190 ppm CSCO), 1,3,5-
trimethylebenzene (up to 470 ppm/190 ppm CSCO), benzene (up to 48 ppm/44 ppm CSCO), 
ethylbenzene (up to 530 ppm/390 ppm CSCO), toluene up to 790 ppm/500 ppm CSCO, and total 
xylenes (up to 1,700 ppm/500 ppm CSCO). 
 
SVOC CSCO exceedances in the surface soil interval include: benzo[a]anthracene (up to 25 
ppm/5.6 ppm CSCO), benzo[a]pyrene (up to 53 ppm/1.0 ppm CSCO), benzo[b]fluoranthene (up 
to 25 ppm/5.6 ppm CSCO), dibenz[a,h]anthracene (up to 14 ppm/0.56 ppm CSCO), and 
indeno[1,2,3-cd]pyrene (up to 15 ppm/5.6 ppm CSCO). SVOC CSCO exceedances in the near 
surface soil interval include: benzo[a]anthracene (up to 26 ppm/5.6 ppm CSCO), benzo[a]pyrene 
(up to 22 ppm/1.0 ppm CSCO), benzo[b]fluoranthene (up to 33 ppm/5.6 ppm CSCO), 
dibenz[a,h]anthracene (up to 2.6 ppm/0.56 ppm CSCO), and indeno[1,2,3-cd]pyrene (up to 8.6 
ppm/5.6 ppm CSCO). 
 
Metal exceedances varied throughout OU-3. Metal CSCO exceedances in the surface interval 
include: cadmium (up to 24.8 ppm/9.3 ppm CSCO), lead (up to 99,000 ppm/1000 ppm CSCO); 
mercury (up to 26 ppm/2.8 ppm CSCO).  Metal CSCO exceedances in the near surface interval 
include the following: arsenic (up to 30.3 ppm/16 ppm CSCO) cadmium (up to 10.4 ppm/9.3 
ppm CSCO), lead (up to 11,200 ppm/1000 ppm CSCO); mercury (up to 111 ppm/2.8 ppm 
CSCO).   
 
PCBs and pesticides/herbicides did not exceed CSCOs in surface or near surface soil at the site. 
 
Subsurface Soil/Deep Interval:  
Subsurface soil/fill up to 20 feet below ground surface (fbgs), was sampled for metals, VOCs, 
SVOCs, PCBs and pesticides/herbicides.   
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VOC CSCO exceedances in the deep interval include the following: 1,2,4-trimethylbenzene (up 
to 470 ppm/190 ppm) and total xylenes (up to 1,700 ppm/500 ppm). 
 
SVOC exceedances in the deep interval above the CSCOs include the following: 
benzo[a]anthracene (up to 960 ppm/5.6 ppm CSCO), benzo[a]pyrene (up to 1,600 ppm/1.0 ppm 
CSCO), benzo[b]fluoranthene (up to 430 ppm/5.6 ppm CSCO), chrysene (up to 1,400 ppm/56 
ppm CSCO), dibenz[a,h]anthracene (up to 220 ppm/0.56 ppm CSCO), indeno[1,2,3-cd]pyrene 
(up to 170 ppm/5.6 ppm CSCO), and pyrene (up to 1,400 ppm/500 ppm CSCO). 
 
Metal CSCO exceedances in the deep interval include: arsenic (up to 54.5ppm/16 ppm CSCO), 
barium (up to 2160 ppm/590 ppm CSCO), copper (up to 236,000 ppm/270 ppm CSCO), and lead 
(up to 111,000 ppm/1000 ppm CSCO).   
 
PCBs, pesticides and herbicides did not exceed the CSCO criteria.  
 
Off-site impacts to soil from contaminants that have migrated from this site were not identified, 
except on the adjacent BCP sites as noted above.  Potential off-site impacts to near shore 
sediments in the Buffalo River are being handled under NYSDEC Spill No. 1705188. 
 
GROUNDWATER: 
Separate-phase petroleum product, identified as a sheen and/or as a layer of product floating on 
the groundwater, exists across the majority of the eastern and central portion of OU3. 
Historically, the separate-phase product within OU-3 has resulted in sheens within the Buffalo 
River. The WPS provides hydraulic control of separate-phase product, limiting the seepage of 
product into the Buffalo River. 
 
VOCs: The concentrations of VOCs and SVOCs are lower along the up-gradient (or northern) 
portion of the site and higher towards the southern border of the site.  VOC groundwater 
contaminants that exceed NYSDEC Ambient Water Quality Standards and Guidance Values 
(AWQSGV) for Class GA groundwater include benzene up to 1,030 micrograms per liter (ug/l 
or ppb) (1 ppb); toluene up to 23 ppb (5 ppb); ethylbenzene up to 44 ppb (5 ppb); xylenes (total) 
up to 148 ppm (5 ppb); 1,2,4-trimethylbenzene up to 22.2 ppb (5 ppb); 1,3,5-trimethylbenzene 
up to 16.8 ppb (5 ppb); isopropylbenzene up to 33.3 ppm (5 ppb); and n-propylbenzene up to 
62.5 ppb (5 ppb).  
 
SVOCs: SVOCs above AWQSGV include: benzo[b]fluoranthene at 2.7 ppb (0.002 ppb), 
benzo[k]fluoranthene at 2.3 ppb (0.002 ppb), naphthalene 3,900 ppb (10 ppb), acenaphthene up 
to 36 ppb (20 ppb), chrysene up to 530 ppb (0.002), fluorene up to 760 ppb (50 ppb), 
phenanthrene up to 3,400 ppb (50 ppb), pyrene up to 1,400 ppb (50 ppb), anthracene up to 540 
ppb (50 ppb) and flouranthene up to 1,900 ppb (50 ppb).   
 
Metals:  The AWQSGV were exceeded for the following metals including: cadmium up to 
0.0718 ppm (0.005 ppm), chromium up to 2.21 ppm (0.05 ppm), lead up to 929 ppm (0.025 
ppm), manganese up to 3.1 ppm (0.3 ppm), mercury up to 0.0905 ppm (0.0007 ppm), nickel up 
to 3.49 ppm (0.10 ppm), and selenium up to 0.207 ppm (0.01 ppm).   
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Off-site impacts to groundwater from contaminants that have migrated from this site were not 
identified, except on the two adjacent BCP sites as noted above. 
 
SOIL VAPOR, CRAWL SPACE VAPOR AND INDOOR AIR 
Exterior soil vapor and crawl space air sampling was conducted during several sampling events 
in 2008, 2009 and 2013.  Building 135 is the only occupied building situated in OU-3 and is 
constructed with a crawl space foundation with the ground floor constructed of concrete above 
the crawl space.  Air from the crawl space below the ground floor was sampled.  No indoor air 
sampling was performed.  The 2009 crawl space air sample results revealed trace levels of 
petroleum constituents.  Since the building is located in an area where separate phase petroleum 
has been observed, soil vapor samples collected adjacent to the building detected petroleum 
related compounds including benzene up to 26,520 micrograms per cubic meter (ug/m ), hexane 
up to 38,770 ug/m , and 2,2,4-trimethylpentane up 144,830 ug/m .  A soil vapor sample situated 
in the central part of the site near former and current storage tanks revealed benzene up to 58,000 
ug/m , ethylbenzene up to 8,700 ug/m , hexane up to 6,000,000 ug/m , cyclohexane up 2,500,000 
ug/m , heptane up 860,000 ug/m  and 2,2,4-trimethylpentane up 3,100,000 ug/m .  The soil 
vapor samples adjacent to Building 135 also detected methane ranging from 160,528 parts per 
million per volume (ppmv) to 412,500 ppmv (12,500 ppmv lower explosive level).  Methane in 
the building crawl space was detected at 1.62 ppmv. 
 
6.4: Summary of Human Exposure Pathways 
 
This human exposure assessment identifies ways in which people may be exposed to site-related 
contaminants. Chemicals can enter the body through three major pathways (breathing, touching 
or swallowing).  This is referred to as exposure. 
 
Contaminated groundwater at the site is not used for drinking or other purposes and the site is 
served by a public water supply that obtains its water from a source not affected by site 
contamination.  The site is fenced on three sides and the Buffalo River, on the fourth side, thus 
restricting public access.  Persons who enter the site can contact contaminants in the soil or 
groundwater by walking on the site, digging below the surface, or otherwise disturbing the soil.  
Volatile organic compounds in soil vapor (air spaces within the soil), may move into buildings 
and affect the indoor air quality.  This process, which is similar to the movement of radon gas 
from the subsurface into the indoor air of buildings, is referred to as soil vapor intrusion.  
Sampling identified the potential for impacts to indoor air quality in the existing on-site building 
and additional evaluation of the indoor air quality is needed. 
 
6.5: Summary of the Remediation Objectives 
 
The objectives for the remedial program have been established through the remedy selection 
process stated in 6 NYCRR Part 375.  The goal for the remedial program is to restore the site to 
pre-disposal conditions to the extent feasible.  At a minimum, the remedy shall eliminate or 
mitigate all significant threats to public health and the environment presented by the 
contamination identified at the site through the proper application of scientific and engineering 
principles. 
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The remedial action objectives for this site are: 
 
Groundwater 
   RAOs for Public Health Protection 
 • Prevent ingestion of groundwater with contaminant levels exceeding drinking 
  water standards. 
 • Prevent contact with, or inhalation of volatiles, from contaminated groundwater. 
   RAOs for Environmental Protection 
 • Prevent the discharge of contaminants to surface water. 
 • Remove the source of ground or surface water contamination. 
 
Soil 
   RAOs for Public Health Protection 
 • Prevent ingestion/direct contact with contaminated soil. 
 • Prevent inhalation of or exposure from contaminants volatilizing from 
  contaminants in soil. 
   RAOs for Environmental Protection 
 • Prevent migration of contaminants that would result in groundwater or surface 
  water contamination. 
 
Soil Vapor 
   RAOs for Public Health Protection 
 • Mitigate impacts to public health resulting from existing, or the potential for, 
  soil vapor intrusion into buildings at a site. 
 
SECTION 7:  ELEMENTS OF THE SELECTED REMEDY 
 
The alternatives developed for the site and the evaluation of the remedial criteria are presented in 
the Alternative Analysis. The remedy is selected pursuant to the remedy selection criteria set 
forth in DER-10, Technical Guidance for Site Investigation and Remediation and 6 NYCRR Part 
375. 
 
The selected remedy is a Track 4 commercial use cleanup remedy. 
 
The elements of the selected remedy, as shown in Figure 3, are as follows: 
 
1.  REMEDIAL DESIGN 
A remedial design program will be implemented to provide the details necessary for the 
construction, operation, maintenance, and monitoring of the remediation program.  Green 
remediation principles and techniques will be implemented to the extent feasible in the design, 
implementation, and site management of the remedy as per DER-31.  The major green 
remediation components are as follows: 

• Considering the environmental impacts of treatment technologies and remedy 
stewardship over the long term;  

• Reducing direct and indirect greenhouse gas and other emissions; 
• Increasing energy efficiency and minimizing use of non-renewable energy;  
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• Conserving and efficiently managing resources and materials; 
• Reducing waste, increasing recycling and increasing reuse of materials which would 

otherwise be considered a waste;  
• Maximizing habitat value and creating habitat when possible;  
• Fostering green and healthy communities and working landscapes which balance 

ecological, economic and social goals; and  
• Integrating the remedy with the end use where possible and encouraging green and 

sustainable re-development. 
 
2. DEMOLITION 
Demolition of a former pump house structure and abandoned aboveground process piping in 
specific areas of OU-3 that were not previously removed.  The pipe will be removed, drained of 
contents and removed from the site for either proper disposal or recycling.  Also, unnecessary 
above ground protrusions, and abandoned tank and structure foundations encountered during site 
preparation will be removed and processed during the execution of the site preparation phase.  
The existing well point system and appurtenances will also be removed.  Concrete materials 
which can’t be beneficially reused on site will be taken off-site for proper disposal in order to 
implement the remedy. 
 
3.  EXCAVATION 
Excavation and off-site disposal of contaminant source areas, including: 

x concentrated solid or semi-solid hazardous substances per 6 NYCRR Part 375-1.2(au)(1). 
Specifically, this applies to a limited shallow excavation outside the proposed hydraulic 
containment barrier (see discussion below) on the western end of OU-3.  Approximately 
100 cubic yards of contaminated soil that potentially exceeds hazardous waste criteria 
will be removed from the site for offsite disposal.    

 
4.  BACKFILL 
On-site soil which does not exceed the above excavation criteria, or is considered grossly contaminated 
soil, as defined in 6 NYCRR Part 375-1.2(u), may be used below the cover system described in remedy 
element 8 to backfill the excavation.  

Clean fill meeting the requirements of 6 NYCRR Part 375-6.7(d) for commercial use will be 
brought in to complete backfilling of the excavation, as necessary, and establish the designed 
grades at the site. 

The site will be re-graded to accommodate installation of a cover system as described in remedy 
element 8. 
 
5.  IN-SITU STABILIZATION 
In-situ stabilization (ISS) will be implemented on soil grossly contaminated with petroleum, as 
defined in 6 NYCRR Part 375 1.2(u), in a limited area near the western end of OU-3 that is 
situated outside the proposed hydraulic containment remedy discussed in remedial element 6.  
ISS is a process that uses a stabilizing agent which chemically changes contamination to make it less 
soluble.  The contaminated soil will be mixed in place with stabilizing agents, such as Portland 
cement, using an excavator or augers.  The stabilized soil will then be covered with a cover 
system as described in remedial element 8 to prevent direct exposure.  This treatment 
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changes/reduces the gross characteristics of the petroleum contaminated soil (i.e., odors, sheen, 
photoionization detector readings, etc.) and eliminate the matrix as a source of groundwater 
contamination. 
 
6.  HYDRAULIC CONTAINMENT 
Hydraulic containment of groundwater and petroleum non-aqueous phase liquid (NAPL) to 
minimize groundwater migration from the site will be accomplished by installing interconnected 
vertical groundwater barriers.  Cement bentonite slurry walls will be installed along the eastern 
and western borders of the site with a sealed steel bulkhead wall facing the Buffalo River.  The 
cement bentonite slurry walls will extend a minimum of three feet into the low permeability clay 
layer that underlies the site, and the steel bulkhead will extend down to bedrock below the low 
permeability clay layer at the site.  The western cement bentonite slurry wall will tie into the 
stabilized soil at the perimeter of OU-2 East (BCP Site C915201B) which extends into the low 
permeability clay layer along the upgradient areas of the site.  The eastern cement bentonite 
slurry wall will tie into the soil bentonite slurry wall installed along the western end of OU-4 
(BCP Site C915201E).  The cement bentonite slurry will be a minimum of two feet wide and will 
achieve an effective hydraulic conductivity of 1x10-7 centimeters/second (cm/sec). Due to 
constructability issues, a small section of the cement bentonite wall constructed by jet grouting 
will achieve an effective hydraulic conductivity of 1x10-6 cm/sec.  The sealed steel bulkhead will 
be constructed with interlocking steel sheet piles and steel king piles.  The interlocking joints 
between the steel piles will be sealed with an interlock sealant. 
 
7.  GROUNDWATER EXTRACTION AND TREATMENT 
The existing well point system installed along the Buffalo River for groundwater extraction will 
be decommissioned and a new groundwater extraction system will be implemented for continued 
removal of petroleum NAPL in groundwater and to maintain a hydraulic gradient into the 
containment system.  The groundwater extraction system will operate in conjunction with the 
hydraulic control barrier system discussed in Paragraph 6 to prevent the off-site migration of 
contaminants.  The groundwater extraction system will consist of six new groundwater 
extraction wells.  The extraction wells will be designed and installed so that the capture zone is 
sufficient to cover the areal and vertical extent of the site that contains separate phase petroleum 
adjacent to the Buffalo River and maintain an inward gradient within the hydraulic containment 
area.  The extraction system will create a depression in the water table so that contaminated 
groundwater and separate phase petroleum is directed toward the extraction wells within the 
plume area. 
 
The extracted groundwater will be processed through the existing groundwater treatment system 
at the site to remove petroleum NAPL and treat contaminated groundwater by air sparging to 
strip away contaminants from the water.  The groundwater is discharged to the local publicly 
owned treatment works.  The exhaust air is treated using activated carbon technology.  
 
The operation of the components of the remedy will continue until the remedial objectives have 
been achieved, or until the Department determines that continued operation is technically 
impracticable or not feasible. 
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8.  COVER SYSTEM 
A site cover will be required to allow for commercial and industrial use of the site in areas where 
the upper one foot of exposed surface soil will exceed the applicable soil cleanup objectives 
(SCOs).  Where a soil cover is to be used it will be a minimum of one foot of soil placed over a 
demarcation layer, with the upper six inches of soil of sufficient quality to maintain a vegetative 
layer.  Soil cover material, including any fill material brought to the site, will meet the SCOs for 
cover material for the use of the site as set forth in 6 NYCRR Part 375-6.7(d).  Substitution of 
other materials and components may be allowed where such components already exist or are a 
component of the tangible property to be placed as part of site redevelopment.  Such components 
may include, but are not necessarily limited to: pavement, concrete, paved surface parking areas, 
sidewalks, building foundations and building slabs. 
 
Further, to reduce the infiltration of precipitation and thus limit the volume of groundwater 
requiring extraction and treatment, a low permeability cover will be required within the hydraulic 
containment area of OU-3 discussed in paragraph 7.  This will be accomplished by installing low 
permeability covers consisting of either new pavement, rehabilitated pavement or low permeable 
geosynthetic liners covered with the required minimum 1-foot of cover soil.    

 
9.  ENGINEERING AND INSTITUTIONAL CONTROLS 
Imposition of an institutional control in the form of an environmental easement and a Site 
Management Plan, as described below, will be required.  The remedy will achieve a Track 4 
commercial cleanup at a minimum and will include an environmental easement and site 
management plan as described below. 
 
Institutional Control 
Imposition of an institutional control in the form of an environmental easement for the controlled 
property which will: 
 

• requires the remedial party or site owner to complete and submit to the Department a 
periodic certification of institutional and engineering controls in accordance with Part 
375-1.8 (h)(3);  

• allow the use and development of the controlled property for commercial and industrial 
uses as defined by Part 375-1.8(g), although land use is subject to local zoning laws;  

• restricts the use of groundwater as a source of potable or process water, without 
necessary water quality treatment as determined by the NYSDOH or County DOH; and  

• requires compliance with the Department approved Site Management Plan. 
  
10. SITE MANAGEMENT PLAN 
A Site Management Plan, which includes the following: 

a. an Institutional and Engineering Control Plan that identifies all use restrictions and 
engineering controls for the site and details the steps and media-specific requirements 
necessary to ensure the following institutional and/or engineering controls remain in place 
and effective: 
 

Institutional Controls:  The environmental easement discussed in Paragraph 9 above. 



 

DECISION DOCUMENT April 2018 
ExxonMobil Oil Former Buffalo Terminal OU-3, Site No. C915201D Page 18 

 
Engineering Controls: The hydraulic containment system discussed in Paragraph 6, the 
groundwater extraction system discussed in Paragraph 7 and the site cover discussed in 
Paragraph 8. 
 
This plan includes, but may not be limited to:  

• an Excavation Plan which details the provisions for management of future excavations 
in areas of remaining contamination; 

• descriptions of the provisions of the environmental easement including any land use 
and groundwater use restrictions;  

• a provision for evaluation of the potential for soil vapor intrusion for any existing and 
new buildings on the site, including provision for implementing actions recommended 
to address exposures related to soil vapor intrusion; 

• provisions for the management and inspection of the identified engineering controls; 
• a provision that should an existing or future building or building foundation be 

demolished in the future, a cover system consistent with that described in Paragraph 8 
above will be placed in any areas where the upper one foot of exposed surface soil 
exceed the applicable SCOs; 

• provisions for the management and inspection of the identified engineering controls; 
• maintaining site access controls and Department notification; and 
• the steps necessary for the periodic reviews and certification of the institutional and/or 

engineering controls. 
b. a Monitoring Plan to assess the performance and effectiveness of the remedy. The plan 

includes, but may not be limited to: 
• monitoring of groundwater to assess the performance and effectiveness of the remedy;  
• a schedule of monitoring and frequency of submittals to the Department; and 
• monitoring for vapor intrusion for any buildings on the site, as may be required by the 

Institutional and Engineering Control Plan discussed above. 
c. an Operation and Maintenance (O&M) Plan to ensure continued operation, maintenance, 

optimization, monitoring, inspection, and reporting of any mechanical or physical 
components of the remedy. The plan includes, but is not limited to:  
x procedures for operating and maintaining the remedy; 
x compliance monitoring of treatment systems to ensure proper O&M as well as providing the 

data for any necessary permit or permit equivalent reporting; 
x maintaining site access controls and Department notification; and 
x providing the Department access to the site and O&M records. 
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February 9, 2021 

 

Dear Tim Ryan: 

 

The following is in response to your request for proof of delivery on your item with the tracking number:

9481 7036 9930 0039 3260 82. 

 

 
Thank you for selecting the United States Postal Service® for your mailing needs. If you require additional
assistance, please contact your local Post Office™ or a Postal representative at 1-800-222-1811. 
 
Sincerely, 
United States Postal Service®

 

475 L'Enfant Plaza SW 
Washington, D.C. 20260-0004 

Item Details

Status: Delivered to Agent for Final Delivery
Status Date / Time: February 9, 2021, 11:33 am
Location: BUFFALO, NY 14202
Postal Product: Priority Mail Express 1-Day®

Extra Services: PO to Addressee

Signature Service

Up to $100 insurance included
Recipient Name: NADINE MARREO
Actual Recipient Name: R D
Note: Actual Recipient Name may vary if the intended recipient is not available at the time of delivery.

Shipment Details

Weight: 11.0oz

Recipient Signature

Signature of Recipient:
(Authorized Agent)

Address of Recipient:

Note: Scanned image may reflect a different destination address due to Intended Recipient's delivery instructions on file.
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Dear Tim Ryan: 

 

The following is in response to your request for proof of delivery on your item with the tracking number:

9481 7036 9930 0039 3260 75. 

 

 
Thank you for selecting the United States Postal Service® for your mailing needs. If you require additional
assistance, please contact your local Post Office™ or a Postal representative at 1-800-222-1811. 
 
Sincerely, 
United States Postal Service®

 

475 L'Enfant Plaza SW 
Washington, D.C. 20260-0004 

Item Details

Status: Delivered
Status Date / Time: February 9, 2021, 10:36 am
Location: BUFFALO, NY 14202
Postal Product: Priority Mail Express 1-Day®

Extra Services: PO to Addressee

Signature Service

Up to $100 insurance included
Recipient Name: MARK ROUNTREE
Actual Recipient Name: E C
Note: Actual Recipient Name may vary if the intended recipient is not available at the time of delivery.

Shipment Details

Weight: 11.0oz

Destination Delivery Address

Street Address: 95 FRANKLIN ST RM 1064
City, State ZIP Code: BUFFALO, NY 14202-3928

Recipient Signature

Signature of Recipient:

Address of Recipient:

Note: Scanned image may reflect a different destination address due to Intended Recipient's delivery instructions on file.






